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KANSAS LEGISLATURE RETURNS FROM

TURNAROUND BREAK

The Kansas Legislature returned to work on March 6 following its traditional break following “turnaround” day which fell on February 23.  Turnaround day is the final day for consideration of bills in their house of origin, except for bills that have either been introduced by or referred to certain “deadline-exempt” committees in each house.  Bills that have not been “blessed” by association with deadline-exempt committees and have not been approved by their house of origin are now dead.  Many bills that would have died, however, were saved by referral to deadline-exempt committees in the days leading up to turnaround.  Following are brief summaries of a number of bills of interest that we have been monitoring and having input on so far during the 2017 legislative session.

REPEALING THE SALES TAX EXEMPTION ON NEW CONSTRUCTION LABOR SERVICES

Faced with the pressing need to infuse new money into the state budget in this and coming fiscal years, the Kansas Legislature is looking at a variety of ways to do just that.  One of the proposals considered by the House Taxation Committee is the repeal of the current state and local sales tax exemption on “labor services” (i.e., labor, profit and overhead) involved in new construction.  Our testimony to the committee provided a historical perspective.  In 1992, the Kansas Legislature passed and Governor Joan Finney signed legislation imposing a 2.5% state sales tax plus local city/county taxes on new construction labor services as part of a school finance and property tax relief plan over our strong objection.  It proved to be a disaster and no more so than in the economically important Kansas City metropolitan area.  Projected to raise $39.9 million for the state in the first year, this onerous tax had such a chilling effect on new construction that it never got even close to meeting that projection.

Predicting disastrous effects on economic development, area mayors even looked for a way to avoid having to collect local taxes on new construction labor services.  A Johnson County Economic Research Institute study showed that sales tax on a new $10 million office building in Overland Park would be $643,500 compared to $291,375 for the same $10 million building in Kansas City, MO.  The competitive disadvantage was obvious to everyone and the very next year, in 1993, the Kansas Legislature approved two bills to repeal the new construction labor services tax, only to have Governor Finney veto both.  In 1994, a promised veto prevented passage of another repeal bill.  Finally, in 1995, the Legislature once again approved a repeal bill that Governor Bill Graves gladly signed.  We reminded legislators that the construction industry is an important engine of economic growth and urged them not to stifle that growth by imposing sales tax on new construction labor services.  So far, the legislature has not chosen to pursue repeal of this important exemption this session.

BILL PUTS JOHNSON COUNTY CONTRACTOR LICENSING PROGRAM AT RISK
Association staff provided testimony in strong opposition to Senate Bill 76 at a February 1 hearing of the Senate Federal and State Affairs Committee.  This bill would effectively terminate the Johnson County Contractor Licensing program which has served participating cities in the county, their residents, and our industry very well since it was established in 2001.  The purpose of the program is to protect consumers by assuring that those undertaking the construction, alteration and demolition of structures are qualified to do so.  This is accomplished through a working partnership between the construction industry and regulatory agencies, through administration of the uniform licensing system, and by providing continuing education to contractors, inspection professionals and licensed designers.  Our member contractor and staff representatives were very involved in the development of Johnson County’s licensing program and we have been well-represented on the Contractor Licensing Review Board and the program’s Education Committee since its inception.  And, while much of the continuing education provided is building codes related, The Builders’ Association has annually sponsored several non-code courses over the years such as OSHA and EPA safety training.  SB 76 remains in the deadline-exempt Federal and State Affairs Committee at this time.

KANSAS WORKFORCE PREFERENCE BILL DIES IN COMMITTEE

The Association strongly opposed Senate Bill 177 which has fortunately died in the Senate Commerce Committee for failure to meet the February 23 deadline for consideration in the house of origin.  The Builders’ Association and Kansas City Chapter, AGC have actively opposed these “70% Kansas workforce“ bills for several years now as they would have required all contractors entering into a contract with a state agency for a project with an annual cost of $100,000 or more or performing work on a STAR bond project, to have their workforces, and their subcontractors’ workforces, made up of at least 70% Kansans.  Such a preference would restrict competition and even bar Kansas contractors located near state lines who may not have at least a 70% Kansas workforce from competing for such work in their own state.  This legislation would not only bar most qualified out-of-state contractors from competing for such work in Kansas, it would also hurt Kansas contractors and subcontractors who would like to compete for similar work in other states because of other states’ “reciprocal” preference laws which impose the same or similar restrictions in favor of their residents.  We have historically opposed preference laws because open competition across state lines and across the boundary lines of political subdivisions within a state is essential to the building construction industry.  In noting our opposition we also have advised legislators that a similar Missouri law was recently found to be unconstitutional.

STATE ENFORCEMENT OF OSHA STANDARDS
Senate Bill 212 was introduced by the deadline-exempt Senate Assessment and Taxation Committee on February 23 and has been referred to the Commerce Committee.  This measure would direct the Kansas secretary of labor to submit to the United States secretary of labor a plan for the state to assume responsibility for development and enforcement of occupational safety and health standards that are at least as effective as those provided by the federal occupational safety and health act.  The Kansas secretary is directed to prepare and negotiate a cooperative agreement and obtain the U.S. labor secretary’s approval for the plan and to enter into agreements with other states and the federal government regarding possible funding.  Ongoing progress reports to the president of the senate and the speaker of the house are required.  No cooperative agreement shall be executed without legislative approval.  A hearing was held on March 15.
PERFORMANCE AND PAYMENT BONDS ON P3 CONSTRUCTION PROJECTS
As originally introduced, Senate Bill 55 would revise the Kansas Fairness in Public Construction Contract Act by requiring a contractor involved in a public-private partnership (P3) agreement valued at $25,000 or more to furnish a performance bond equal to the full contract amount and a payment bond equal to the full contract amount for the protection of claimants supplying labor or materials to the contractor or subcontractors in the performance of their work.  Such bonds would include a provision allowing the prevailing party in any action on a bond to recover reasonable attorney fees and expenses as determined by the court.  The Senate Commerce Committee amended the bill to apply to P3 agreements exceeding $100,000 in value as current Kansas law requires that all other public building construction projects exceeding $100,000 be bonded.  Introduced by the deadline-exempt Senate Federal and State Affairs Committee, the bill was recommended “be passed as amended” by the Senate Commerce Committee on February 14.

LOCAL CONTROL OVER EMPLOYER WAGES AND BENEFITS

House Bill 2185 would repeal a law passed in 2013 in the form of House Bill 2069.   This current law prohibits cities, counties, and local government units from using ordinances, resolutions, or law to require private employers to (1) provide leave, with or without pay, to employees; (2) pay compensation for any leave; (3) pay compensation or wages at a higher rate than the state or federal minimum wage, unless the higher compensation or wages are required by state or federal law; or (4) offer any employee benefit.  Cities, counties, and local government units are prohibited from requiring, showing preference (for or against), or basing any policy on the provision of leave (with or without pay), compensation, wages, or benefits by construction contractors or subcontractors on any projects involving real estate construction or infrastructure work.  This prohibition does not apply to the compensation or leave requirements placed on employers by state or federal law.  HB 2185 was withdrawn from the House Commerce, Labor and Economic Development Committee and referred to the deadline-exempt Appropriations Committee on February 17 and re-referred to Commerce on February 20, so it remains a live bill.

FILING A LIEN WITH THE INTENT TO HARASS, DAMAGE OR DEFRAUD ANY PERSON
As originally introduced, Senate Bill 10 concerned liens or claims against public officials’ real or personal property and prohibited the person who filed a lien or claim that has been set aside from filing any future lien or claim without court approval.  As amended by the Senate Judiciary Committee, SB 10 now applies to liens filed against any real or personal property, not just that of public officials.  The bill makes it a level 8 nonperson felony if a person causes a lien or claim to be presented for filing with the intent to harass, damage or defraud any person.  SB 10 was heard on January 19, recommended to be passed on February 10 and withdrawn from the Senate calendar and referred to the Federal and State Affairs Committee on turnaround day in order to keep it alive.

MISCLASSIFICATION OF EMPLOYEES
Under current law, any person who knowingly and intentionally misclassifies an employee as an independent contractor for the sole or primary purpose of avoiding either state income tax withholding and reporting requirements or state unemployment insurance contribution reporting requirements is subject to a civil penalty for a first violation.  A person is subject to a civil penalty and can be prosecuted for a class C nonperson misdemeanor for a second violation and a third violation subjects a person to a civil penalty and prosecution for a class A nonperson misdemeanor.  Senate Bill 134 would amend these classifications to make the second and any subsequent violation a severity level ten, nonperson felony.  The Builders’ Association and KC, AGC has historically advised legislators that misclassification cases often turn on sophisticated legal judgments as to whether the alleged employer exercises sufficient control over the activities of an individual for that person to be deemed an “employee” as opposed to an “independent contractor.”  Subjecting employers, who make good faith but incorrect judgments about where that line should be drawn, to felony charges would be an extraordinary and unwarranted extension to criminal law.  Introduced by the deadline-exempt Federal and State Affairs Committee, SB 134 is still alive in Senate Commerce.

OTHER BILLS OF INTEREST

STAR BOND FINANCING ACT – House Bill 2184 was heard in the House Commerce, Labor and Economic Development Committee on February 17 and remains in that committee at this time.  HB 2184 would make a number of changes to the Sales Tax and Revenue (STAR) Bond 

Financing Act.  The bill would allow STAR bond project costs to include expenses for the 

renovation and expansion of a historic theater.  It would eliminate language that allows

a county commission or school board to object to a proposed STAR bond district if it is determined that the STAR bond district would have an adverse effect on property tax revenues.  The Secretary of Commerce would no longer be required to approve a city or county option to 

use all or a portion of transient guest tax revenues to be pledged for principal and interest payments on the STAR bonds.  Finally, the bill would extend the sunset date for the STAR Bond 

Financing Act from July 1, 2017, to July 1, 2022.

ALLOWING MUNICIPALITIES TO CONTRACT WITH EACH OTHER – House Bill 2094 would allow any municipality (i.e. any city, county, township, school district, library district, road district, water district, drainage district, sewer district or fire district) to contract with any other municipality to perform any governmental service, activity or undertaking which each contracting municipality is authorized by law to perform, including the performance of construction work.  HB 2094 was passed (122-0) by the House on February 8 and has been referred to the Senate Ethics, Elections and Local Government Committee.  A March 8 hearing was scheduled for this proposal.

SCRAP METAL ACT EXEMPTION – Under current law, a municipality shall not enact or enforce any ordinance, resolution or regulation relating to the implementation, administration and enforcement of the provisions of the scrap metal theft reduction act.  House Bill 2239 would alter current law by providing that a municipality may enact or enforce any ordinance, resolution or regulation relating to the implementation, administration and enforcement of the provisions of the act, including exempting such municipality from any such provision, effectively exempting such municipality from coverage of the act.  This bill remains a live bill in the House Judiciary Committee having been withdrawn from the committee, referred to the deadline-exempt Appropriations Committee and then re-referred to Judiciary.

IMMIGRATION BILLS – Senate Bill 133 provides that no contractor shall be eligible to bid for or receive a public works contract of at least $50,000 from any state agency, department, board, commission, county or municipality unless such contractor verifies the employment eligibility of such contractor’s employees through e-verify.  A contractor shall be responsible for ensuring that any subcontractor certifies the eligibility of such subcontractor’ employees through e-verify.  Any contractor who is found to have violated this act shall be prohibited from bidding on or otherwise attempting to obtain a public works contract for a period of two years.  Any person who believes a contractor has violated the act may file a complaint with the secretary of labor.  SB 133 remains in the Senate Commerce Committee at this time.

Senate Bill 158 would prohibit state agencies and municipalities from adopting a “sanctuary policy,” as defined in the bill.  Municipalities that adopt sanctuary policies would be ineligible to receive any state funding.  Complaints of any violations of the bill’s provisions may be submitted to the Attorney General by any Kansas resident.  Upon request by a city or county, the Attorney General must defend any city or county that is a defendant in litigation as a result of enforcing federal immigration laws.  SB 158 was heard in the Senate Federal and State Affairs Committee on February 6 and remains in that committee at this time.  A companion bill, House Bill 2275, remains in the House Federal and State Affairs Committee and no hearing has been scheduled on that bill to date.

LABOR AND EMPLOYMENT BILLS – House Bill 2326 would clarify circumstances in which an employer may withhold, deduct or divert an employee’s wages.  The bill provides that an employer may withhold, deduct or divert an employee’s wages if required by court order.  Deductions may be made to correct or recover wage overpayments without the employee’s signed authorization, provided that the deduction rate does not exceed the overpayment rate.  For loan or wage advances, a written request from the employee requesting the loan or wage advance would satisfy the requirement of signed authorization.  HB 2326 is back in the House Commerce, Labor and Economic Development Committee having been referred to the Appropriations Committee in order to keep it alive and then re-referred to Commerce.  

House Bill 2354 would provide that collective bargaining negotiations between an employer and a labor organization shall include whether a fair share fee shall be charged to employee nonmembers of the labor organization.  If a collective bargaining agreement provides for a fair share fee, such fee may apply to any employee who chooses not to join a labor organization.  The fair share fee would be a payment to the labor organization of an amount equal to the percentage of the labor organization's regular dues and initiation fees and would be used to defray the costs and expenses incurred by the labor organization in fulfilling its duty to act as the exclusive collective bargaining representative for all employees in the nonmember employee’s bargaining unit and that are reasonably expended in negotiating with the employer for wages, benefits, working conditions or grievance and arbitration rights that are enjoyed by or available to the nonmember employee.    HB 2354 has died in the House Commerce, Labor and Economic Development Committee having failed to meet the deadline for consideration of bills in their house of origin.  No hearing was held on the bill.

Another “fair share” bill, House Bill 2325, remains a live bill in the deadline-exempt Taxation Committee although no hearing has been scheduled on the bill.  HB 2325 would require, as a condition of employment, that a “fair share charitable fee” would apply to any employee who does not elect to be a member of a labor organization that is the exclusive bargaining representative of the employee’s bargaining unit under applicable federal law.  The “fair share charitable fee” would be an amount determined by the labor organization, and could be not less than 85.0 percent and not more than 100.0 percent of the regular dues and initiation fees assessed by the labor organization to its members. The fee would be required to be deducted by the employer, and 70.0 percent of the proceeds of the fees would be given to the AFL-CIO United Way Fund and 30.0 percent to the Guide Dogs of America. 

As always, if you have questions about any of the pieces of legislation above, or would like us to look into a bill or issue not listed, please contact Allen Dillingham, Government Relations Director for The Builders’ Association, at 816-595-4121 or adillingham@buildersassociation.com.  We also encourage you to contact your elected representatives on these pieces of legislation and other issues important to you and your business.
